
ANNEX E

ANNEX III

FINANCIAL IMPLEMENTING RULES

1. The financial provisions referred to in Article 11 of Regulation (EC) No 1164/94 and Articles C, D, E, F and H of Annex II thereto shall be implemented as follows.

Rate of Community assistance

2. Under Article 7(1) and (2) and Article 11(3) of Regulation (EC) No 1164/94, Community assistance is to be expressed as a percentage of eligible expenditure, taking account of the forecast of revenue supplied by the Member State. If the rate of Community assistance or the maximum amount of assistance is changed, this decision granting aid (hereinafter called "the decision") shall be amended in accordance with the procedure described in point 19 below. If the eligible expenditure actually incurred differs from the expenditure provided for in the decision in force, the Community assistance granted shall be adjusted to take account of this but may not exceed the maximum amount stated in the decision. The rate of Community assistance may also be adjusted if the estimated revenue at the time the final report is submitted exceeds the revenue initially forecast by more than 10%.

Accounts, commitments and payments

Accounts

3. Under Article 12(1)(d) of Regulation (EC) No 1164/94, the Member States are to ensure that all public or private bodies involved in the management and implementation of operations relating to the project covered by the decision either keep separate accounts or use adequate accounting codes for all transactions concerned in order to facilitate verification of expenditure by the Community and national control authorities and ensure that it is charged to the correct project. The accounting system used must conform to standard accounting practice in public organisations and provide detailed information on the expenditure incurred. Records shall be kept at the appropriate levels.

Commitments

General principles

(a) As a rule, annual commitments shall be made before 30 April. In exceptional cases, they may be made later. The Commission shall inform the Member State of each commitment made.

(b) Provided budget funds are available and in the light of implementation forecasts for the project for the year concerned, the Commission may decide not to commit the instalment provided for in the financing plan, but to commit it in a later year, when it may commit not only the instalment for the current year but also those not committed in previous years.

(c) The Commission may not commit amounts corresponding to annual  instalments planned for future years.

(d) Annual instalments shall be committed in their entirety. However, it is possible for part of an instalment to be committed in order to ensure that the appropriations available for a given year are fully taken up. In such cases, the balance of the instalment must then be committed from the appropriations for the following year.

(e) The Commission must commit the balance remaining in 2006.

(f) If the procedure for winding up a project is started before the full amount of Community assistance has been committed, the final commitment shall be restricted to the amount required to pay the balance.

Commitments in instalments

4. Under Article 11(2) of Regulation (EC) No 1164/94 and Article C(2)(a) and (b) of Annex II thereto, commitments from the Cohesion Fund are to be made in annual instalments or in a single instalment.

(a) Single instalment
5. An initial amount of [...], [80%] of the assistance, as provided for in Article 3 of the decision, shall be committed when the decision is adopted. The remainder shall be committed at a later date in the light of the progress made in implementing the project. If the decision is amended, the above limit shall apply to the total amount of the commitment (i.e. the new commitment plus the previous commitments for the same project(s)).
(b) Annual instalments
6. Where budget funds are committed in annual instalments, the first instalment shall include the advance referred to in Article 4(3) of the decision and that part of the assistance linked to the expenditure planned for the first year of implementation of the project. The first instalment shall be committed when the decision is adopted.

7. If the decision is amended, the first instalment shall correspond to the amount of assistance provided for in the new financing plan for the year of the amendment and the previous years, plus the amount to regularise the advance
, less the funds committed by the Commission before the amending decision was adopted.

8. The successive annual instalments shall correspond to the amounts shown in the financing plan, provided the amount of the instalment does not exceed the outstanding balance to be committed. In this case, the commitment shall be restricted to the latter amount.

9. The annual instalment for 2006 shall correspond to the balance to be committed at the beginning of  that year. No annual instalment shall be programmed for any years after 2006.

Payments
10. Under Article D(5) of Annex II to Regulation (EC) No 1164/94, all payments of assistance granted by the Commission under the decision are to be made to the authority or body designated by the Member State under Article D(1) of that Annex. The said authority or body shall also be responsible for refunding any overpaid amounts to the Commission. Payments shall be made to a single bank account designated by the Member State. As a rule, the Commission shall make payments no later than two months after receipt of a complete and valid application.

11. Under Article 11(5) of Regulation (EC) No 1164/94 and Article D of Annex II thereto, payments are to be made, provided budget funds are available, as follows.

(a) A single advance of 20% of the assistance from the Fund as initially granted shall be paid on adoption of the decision and, except in duly justified cases, following the signature of public contracts representing an equivalent amount of work.

· The advance shall be paid only once and thus may not be split to take account of the progress of work.

· "Work" means any eligible expenditure on the project concerned in accordance with Article 2 of the decision and Annex I thereto.

· At the request of the Member State, any work of a scale or type that can be awarded without concluding a supply or service contract may be  included in the amount indicated above, provided it is awarded on the basis of an administrative decision or another kind of undertaking by the Member State. The Commission reserves the right to assess the Member State's request in the light of the justification put forward.

· Payment of the advance shall not be automatic. The Member State must explicitly request it, either when presenting the application for assistance or when all the requirements for payment of the advance are met.

· The Member State's application for payment of the advance must contain information to justify the request (dates and amounts of contracts or equivalent acts), duly certified as accurate by the authority designated by the Member State.

(b) Interim payments shall normally be made after payment of the advance, provided that the project is proceeding satisfactorily towards completion. They shall take the form of reimbursements of expenditure certified and actually paid.


As an exception to the previous paragraph, on the basis of a duly justified request the Commission may make interim payments before the advance is paid in the case of expenditure not subject to a public contract or equivalent act.


Applications for interim payments shall be submitted to the Commission as a rule three times a year, by 1 March, 1 July and 1 November at the latest.


Under Article D(2)(b) of Annex II to Regulation (EC) No 1164/94, interim payments may be made provided the following requirements have been met:

· the Member State must have submitted an application describing the progress of the project in relation to the forecasts, measured in terms of physical and financial indicators and its conformity with the decision to grant assistance, including where appropriate any specific conditions attached to the assistance;

· the observations and recommendations of the national and/or Community inspection authorities must have been acted on, and in particular any observed or presumed irregularities must have been corrected;

· the main technical, financial and legal problems that have arisen and the measures taken to correct them must have been indicated;

· any departures from the original financing plan must have been analysed;

· the steps taken to publicise the project must have been described.

Applications must also meet the specific requirements laid down in Annex I to the decision.


In accordance with Article D(1) of Annex II to Regulation (EC) No 1164/94, applications for interim payments shall be based on expenditure certified and actually paid. Payment applications must give a breakdown of expenditure by category of work and, in the case of groups of projects, by project.

(c) The total amount of the payments made under (a) and (b) for all instalments may not exceed 80% of the total assistance granted [90% in the case of major projects and in justified cases].

(d) The balance of Community assistance, calculated on the basis of expenditure certified and actually paid, shall be paid provided that:

· the project, project stage or group of projects has been implemented according to its objectives;

· the authority or body designated under Article D(1) of Annex II to Regulation (EC) No 1164/94 submits an application for payment to the Commission within six months of the final date stipulated in the decision for completion of the work and payments for the project, project stage or group of projects;

· the final report referred to in Article F(4) of Annex II to Regulation (EC) No 1164/94 has been submitted to the Commission;

· the Member State certifies to the Commission that the information given in the application for payment and in the report is correct;
· the Member State sends the Commission the declaration referred to in Article 12(1)(f) of Regulation (EC) No 1164/94. This declaration, drawn up by a person or department operationally independent of the authority designated by the Member State, shall summarise the conclusions of the inspections carried out in previous years and express an opinion on the validity of the application for payment of the balance and the legality and correctness of the expenditure covered by the final certificate. The Member States may attach their opinion to this statement if they consider it necessary;
· all the information and publicity measures drawn up by the Commission under Article 14(3) of Regulation (EC) No 1164/94 have been implemented.
Moreover, the balance shall not be paid unless the specific requirements laid down in Annex I to the decision have been fulfilled.


As a further requirement to be met before the balance can be paid, Article 8(1) of Regulation (EC) No 1164/94 requires the Member State to provide all the information needed to assess compliance with the Community rules on the award of public contracts laid down in Council Directives 92/50/EEC of 18 June 1992 relating to the coordination of procedures for the award of public service contracts
, 93/36/EEC of 14 June 1993 coordinating procedures for the award of public supply contracts
 and 93/37/EEC of 14 June 1993 concerning the coordination of procedures for the award of public works contracts
, and in particular the references to publication in the Official Journal of the European Communities of public invitations to tender, or the reasons for not publishing such invitations, and records of tendering procedures. This information must be included in the final report and confirmed in the certificate.

12. Under Article E of Annex II to Regulation (EC) No 1164/94, all commitments and payments are to be made in euro.

13. Statements of expenditure in support of applications for payment are to be expressed in euro.

14. Under Article E(5) of Annex II to Regulation (EC) No 1164/94, Member States other than those participating in the single currency are to use the Commission's monthly financial accounting rate.

Final report

15. Under Article F(4) of Annex II to Regulation (EC) No 1164/94, the final report is to include:

(a) a description of the work carried out in relation to the forecasts, accompanied by the physical indicators, the amount of expenditure by category of work and any measures taken under specific clauses in the decision granting assistance;
(b) information on all publicity measures;

(c) certification that the work conforms to the decision granting assistance;

(d) an initial assessment as to whether the anticipated results as indicated in Article 13(4) of Regulation (EC) No 1164/94 are likely to be achieved, including in particular:
· the actual commissioning date of the project;

· the way in which it will be managed once finished;

· confirmation of the financial forecasts, especially as regards the operating costs and expected revenue;

· confirmation, if appropriate, of the socio-economic forecasts, in particular the expected costs and benefits;

· an indication of the environmental protection measures taken, and their cost, including compliance with the polluter-pays principle,

· information on compliance with the rules on the award of public contracts as referred to in point 11(d) above.

Recovery of undue payments

16. Under Article H(3) of Annex II to Regulation (EC) No 1164/94, any sum wrongly paid is to be repaid to the Commission.

17. Repayments to the Commission shall be made within the time limit set in the recovery order drawn up in accordance with Article 28 of the Financial Regulation applicable to the general budget of the  European Communities. This due date shall be the last day of the second month following the issuing of the order.
18. Any delay in effecting repayment shall give rise to interest on account of late payment, starting on the due date referred to in point 17 above and ending on the date of actual repayment. The interest rate shall be one and a half percentage points above the rate applied by the European Central Bank to its main refinancing operations on the first day of the month in which the due date referred to in point 17 falls.
Procedure for amending the decision

19. Any amendments to the decision shall be made in accordance with the following procedure:

(a) Amendments entailing a substantial change in the objectives or characteristics of the project or its financing plan, or an increase or reduction in the rate of financing or the maximum amount of assistance fixed in the decision, shall be made by means of an amendment to the Commission decision made in response to a written request from the Member State, taking account of the comments of the Monitoring Committee.

(b) In the case of other amendments, the Member State shall send the Commission a proposal for amendment. As a rule, the Commission shall make its comments or give its agreement within twenty working days of receiving the proposal. The amendments shall be adopted when the Commission has given its agreement.

20. Without prejudice to point 23 below, changes in the date of completion of the work as stated in Article 2(3) of the decision not exceeding 12 months shall not be regarded as substantial changes.

Time limit for completion of the project

21. The time limit for complying with the legal obligations contracted under the decision for carrying out the work described in Annex I thereto and making all payments shall be as indicated in Article 2(3) of the decision. This time limit may be amended by the Commission, in response to a written request from the Member State, provided that the extension is requested before the date stated in Article 2(3) of the decision.

22. If the time limit is not extended, no expenditure incurred after the date indicated in Article 2(3) of the decision shall be eligible for assistance from the Cohesion Fund.

Cancellation of assistance and repayment of the advance

23. Under Article C(5) of Annex II to Regulation (EC) No 1164/94, except in duly justified cases, the assistance granted to a project, group of projects or project stage on which work has not begun within two years from the date of its expected start as indicated in the decision, or the date of its approval if later, is to be cancelled. In any case, the Commission shall inform the Member States and the designated authority in good time whenever there is a risk of cancellation.

24. Under Article D(3) of Annex II to Regulation (EC) No 1164/94, if the final report referred to in Article F(4) of that Annex is not sent to the Commission within 18 months of the final date for completion of the works and expenditure as indicated in the decision, that part of the assistance representing the remaining balance for the project is to be cancelled.

25. Under Article D(2)(a) of Annex II to Regulation (EC) No 1164/94, all or part of the advance must be repaid if no valid payment application has been sent to the Commission within twelve months from the date on which the advance is paid. The Commission shall determine the amount concerned in the light of the eligible expenditure incurred and actually paid under the project. Repayment of the advance shall not entail cancellation of  the corresponding assistance.

�	Regularisation of the advance = 20% of the total assistance from the Cohesion Fund under the amending decision – 20% of the total assistance from the Cohesion Fund under the initial decision.


� OJ L 209, 24.7.1992, p. 1.


� OJ L 199, 9.8.1993, p. 1.


� OJ L 199, 9.8.1993, p. 54.







 

