ANNEX C

Application of the Polluter Pays Principle
Differentiating the rates of Community assistance for Structural Funds, Cohesion Fund and ISPA infrastructure operations
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I.
INTRODUCTION: THE GENERAL FRAMEWORK

The new General Regulation of the Structural Funds, the revised Cohesion Fund Regulation and the new pre-accession instrument ISPA include provisions to apply the Polluter Pays Principle to the operations of the Funds. In particular, the new Regulations for the Funds make provision for differentiating the rates of contribution by reference to the Polluter Pays Principle
. 
The Polluter Pays Principle implies that those who cause environmental damage should bear the costs of avoiding it or compensating for it. Therefore  public financing of environmental policy is in most cases to be avoided, as it should be financed by the polluters themselves as far as they can be identified. However in its earliest policy statement on the Polluter Pays Principle (Council Recommendation (75/436/Euratom, ECSC, EEC and the attached Communication) the Commission set out a number of exceptions to the Polluter Pays Principle, which are also provided for under Article 175(5) of the Treaty 
.

Currently application of the Principle varies considerably between the Member States. Without a coherent and homogeneous Community wide framework there is a danger of unequal treatment between Member States in the implementation of Community funding especially in the decisions on rates of assistance. 

The Commission’s recent communication on guidance for programmes in the period 2000-06 (COM(1999)344) set out the basic elements of a framework for the application of the Principle:

a system should be promoted through the differentiation of rates of assistance, whereby the environmental costs related to the treatment of pollution and/or preventive actions are borne by those who cause the pollution;

the application of the polluter-pays principle must be compatible with the goals of economic and social cohesion;

its development should be progressive and concern the range of infrastructure sectors covered by Community funding;

it should take into account the social acceptance of charging;

it should take into account Treaty provisions related to the careful and rational use of resources, especially water and energy
This paper sets out proposals for practical modalities to be applied to the co-financing of infrastructure operations under the Cohesion Fund, the Structural Funds and ISPA, as set out in Section III, in accordance with the above elements. The key aim is to encourage a greater application of the Principle through differentiation of rates of assistance and thereby contribute both to a more effective use of public finance and the conservation of natural resources. At the same time it is important to ensure that there is no discrimination by setting lower rates of assistance for Member States who integrate the Polluter Pays Principle into co-financed operations than for Member States who do not. 

II.
INFRASTRUCTURE OPERATIONS ADDRESSED IN THESE MODALITIES

Environment, transport and energy infrastructure operations account for over 90% of the Community’s support for infrastructure through the Cohesion and Structural Funds in the current programming period. In view of the impact of such operations on the environment the application of the Polluter Pays Principle is most relevant in these infrastructure sectors.

In order to apply the principle to these infrastructure sectors charging systems need to be in place. These systems should aim to charge for the use of the infrastructure and for the pollution caused by the infrastructure. The users of infrastructure should therefore contribute both to the costs of pollution abatement as well the costs of operating, maintaining and replacing infrastructure. Such charges provide a certain revenue and therefore have a bearing on the rate of Community assistance. Rate differentiation as provided for in the draft Regulations is linked to a range of possible factors, including for example the ability of an operation to generate revenues. It is therefore important not to see application of the Polluter Pays Principle in isolation.
The legislative frameworks at Community level providing for the charging in these sectors are at different stages of development (see Annex 3 for details). In the area of waste management, legislation requiring charges for waste disposal has been in place for a number of years. In relation to water, the proposed Water Policy Framework Directive on which the Council reached a common position (9085/3/99 Rev 3 22.10.1999) will create a legal basis for charges. 

In the area of transport infrastructure the Commission’s White Paper ‘Fair Payment for Infrastructure Use’ (COM(1998) 466) aims to set an overall framework for transport infrastructure charging to include pollution and other social costs. Draft legislation to implement the framework has been proposed for all modes of infrastructure. 

As regards energy infrastructure, the Commission in its 1998 communication ‘Strengthening environmental integration within Community Energy Policy’ (COM (1998) 571) sets out its policy that the external costs of energy production and consumption should be internalised through appropriate combinations of taxes and charges.

III.
MODALITIES FOR THE APPLICATION OF THE PRINCIPLE TO OPERATIONS CO-FINANCED BY THE STRUCTURAL FUNDS, COHESION FUND AND ISPA

Methods of Differentiation: The Approach for Different Infrastructure Sectors Depending on the EC Legislative Framework

Section II above and the details in Annex 3 show that the EC legislative frameworks for charging for pollution are at different stages of development for the various infrastructure sectors. In view of this the Commission in this paper proposes a distinction in the way the Polluter Pays Principle is applied in 

i) sectors covered by a legislative framework and in 

ii) sectors where currently there is no such legislative framework 

As far as the detailed modalities on differentiation of rates of assistance are concerned:   
i) Where the Community legislative framework for charging is fully in place, (currently for waste management) the rates of Community assistance should vary depending on the degree to which the charging system encourages an efficient use of and maintenance of infrastructure and consumption of resources in line with the Community  legislation. The detailed modalities are set out in III 1.

ii) For the infrastructure sectors, where the legislative framework for charging for pollution is still being developed (currently water, transport and energy), the Commission proposes that differentiation of the rates of assistance be used as an incentive to develop such charging systems. This would start the process of progressive extension of the application of the Polluter Pays Principle to all the infrastructure operations co-financed by the Community. 

As a first step it is proposed that such differentiation should apply to a limited number of types of infrastructure investments in these three sectors namely, on the one hand, in the transport and energy sectors those which satisfy the definition of trans-European Networks and the Directive on large combustion plants
 and the Directive on large combustion plants
, and on the other hand, in the water sector those which are defined in the Directive on environmental impact assessment
 and the draft water Framework Directive. The detailed modalities are set out in point 2. Once a legislative framework is in place for these sectors the modalities set out in point 1  would apply.

1.
Infrastructure operations with an EC legislative framework on polluter pays principle charging
 

a)
Charges based on the consumption of resources

Where the financing of an infrastructure project includes a charging system based on the real consumption of resources and through which maintenance and operational  costs are covered and depreciation
 costs are largely covered, the ‘normal’ rate of assistance should apply, taking into account the other criteria for differentiation of the rates of assistance that are provided for in the different Fund regulations.

b)
Insufficient charges

Where the financing of a project includes a system of charges (such as low flat rate charges), which are not based on the actual consumption of resources and do not provide the necessary financial means to properly maintain the infrastructure nor to cover the operational costs and a large part of the depreciation costs,  then the rate of assistance should be reduced. In these cases the maximum rate of assistance should normally be that set out in the first column of the table in annex 1. (These are the same as the rates laid down for the different types of region in Article 29.4 (a) of the General Regulation).

In cases, where such charges do not cover at least the maintenance and operational costs of the infrastructure, the project should not normally be co-financed by the Community.

c)
No charging system in place

Where the financing of a project does not include any charges related to the application of the Polluter Pays Principle
, such an operation should not normally be co-financed by the Community. Such a decision should of course also take into account the conditions set out in section I of this paper and in COM (1999)344.

d)
Particular cases, where a certain flexibility is necessary

· Projects with insufficient charges or no system of charges (i.e. cases falling under b) and c) above), but where there is a firm commitment based on a timetable on the part of the responsible authority to apply a system of charges based on the consumption of resources (as outlined under a)) and which can be verified, should not require any reduction in the rate of assistance.

· In the case of an infrastructure project with mixed use for example by businesses and households, the charges applied to the businesses should cover the costs related to the treatment of any pollution produced by these businesses.

2.
Infrastructure operations where an EC legislative framework on pollution charging is being developed

a)
Types of infrastructure projects

The infrastructure projects to which differentiation of the rates of assistance to reflect the polluter pays principle should be applied in the first instance are the following:

Water Infrastructure

Water supply services, waste water treatment plants, works for the transfer of water resources between river basins, groundwater abstraction schemes, dams and other installations for holding back or storing water, 

Transport Infrastructure

Motorways and other roads (construction and widening), railway lines, intermodal transhipment facilities and intermodal terminals, airports and airfields, port infrastructures;

Energy production Infrastructure

Thermal power stations and other combustion installations, pipelines for the transport of gas and oil, overhead electrical power lines.

b)
Differentiation of the rates of assistance

In cases where such infrastructure projects are co-financed by the Community the rate of assistance should be adjusted to encourage the introduction of charging systems. These charging systems should be either proportional to the social marginal production costs, including costs for the environment and those linked to the scarcity of the resources in the case of water, or calculated in such a way as to influence the choice of use of the different modes of operation (for example in the case of transport, a charging system which favours less-polluting methods). The functional link with budgetary expenditure in favour of the environment could also be appraised. Charges will provide a certain revenue and therefore normally imply a lower rate of Community assistance than the maximum ceilings set out in the Structural Fund, Cohesion Fund and ISPA regulations. At the same time due account should be taken of the underlying conditions for polluter pays charging systems set out in I and in COM (1999)344, when setting the rate of assistance. In addition the modalities proposed here for differentiation only concern the Polluter Pays factor. The Fund Regulations provide for a number of other criteria to be also taken into account in the setting of rates of assistance including in particular the ability of an operation to generate revenues other than those linked to the cost of remedying pollution damage.

Modalities for the Structural Funds

In the cases of Structural Fund operations for water, transport and energy investments listed above the starting point for the setting of rates of Community assistance should be the ceilings laid down for infrastructure investments in Article 29.4 (a) of the Structural Funds General Regulation (i.e. the ceilings for investments with substantial revenue). Therefore normally rates of assistance should not exceed these ceilings (see the first column in the table in Annex 1).

However where charging systems are in place and where it can be shown authoritatively (and in conformity with the criteria set out in point I of this document) that these do not provide revenue over and above that required to cover operation,  maintenance costs and depreciation costs, the rates of assistance could be increased within the overall limits for infrastructure laid down in Article 29 of the General Regulation (see the second column in the table in Annex 1).
Modalities for the Cohesion Fund and ISPA

In the case of Cohesion Fund and ISPA projects, the application of the polluter pays principle will be decided in close cooperation with the Member State/Applicant Country. It would also be appropriate for the Commission and Member State/Applicant Country to take as a starting point the limits applied to operations with substantial revenue. In this case the limit set for Objective 1 Cohesion Fund regions in Article 29.4 (a) of the Structural Funds General Regulation would apply (see the first column in the table in Annex 1).

Where charging systems are in place and where it can be shown that these do not provide revenue over and above that required to cover operation,  maintenance costs and depreciation costs, the rates of assistance could be increased within the overall limits laid down in Article 7 of the Cohesion Fund regulation and Article 6 of the ISPA regulation  (see the second column in the table in Annex 1).
IV.
IMPLEMENTATION

The Commission wishes to hold detailed discussions with Member States in the framework of the partnership on the ways in which these modalities for the application of the Polluter Pays Principle can be implemented. For the next programming period 2000-06, and especially as regards the preparation of the new CSFs, the Member States should provide the Commission with an analysis of the current situation on the application of the polluter-pays principle, and on the basis of this analysis, commit themselves to a strengthened application of this principle, fixing meaningful to be achieved during the first part of the programming period (3-4 years). For the sectors presently covered by Community legislation, a minimum commitment should include the removal of the cases mentioned at point I under b) and c) of part III (page 9). At the end of this first period, a specific mid-term evaluation will permit results to be assessed, and the bases for a wider and more complete application of the principle to be established. In any cases, from the Commission's standpoint and in respect of all of the instruments, it is vital that this implementation ensures equal treatment between Member States in the setting of rates of assistance, in particular in light of the different decision making procedures for determining the rates of assistance for the different financial instruments outlined in Annex 2.
Progressive implementation of these modalities over the forthcoming programming period 2000-06 in close cooperation between the Commission and the Member States will help to bring about a wider and better application of this Treaty principle. It is also part of the process of integrating environmental protection and improvement into Cohesion Policy.  This proposal for the application of the Polluter Pays Principle sets out a step by step approach that will ensure that this implementation is fully consistent with the goals of economic and social cohesion. 

ANNEX 1

Structural Funds, Cohesion Fund and ISPA 

Proposed Differentiation of Rates of Assistance for Application of the Polluter Pays Principle to Water, Transport and Energy Infrastructure Operations 

for 2000-06 

A.
Structural Funds 

	Types of

Region/ Country 


	Lower Ceiling
Rate


	Higher Ceiling
Rate

	
	% of Total Eligible Cost
	% of Total Eligible Cost

	Objective 1
	40
	75

	Objective 1

Cohesion Fund region
	50
	80

	Objective 1

Cohesion Fund region

Ultra-peripheral
	50
	85

	Objective 2
	25
	50


B.
Cohesion Fund and ISPA

	Types of

Region/ Country
	Niższy Ceiling
Rate
	Higher Ceiling
Rate

	
	% of

Total public expenditure
	% of

Total public expenditure

	Cohesion Fund country
	50
	80-85

	Applicant Country
	50
	75

85

in exceptional cases 


ANNEX 2
Decisions on Rates of Assistance
The different Community Funds will have different decision making procedures for the fixing of rates of assistance during the 2000-06 programming period:

a)
In the case of Structural Fund operational programmes, the responsible authorities in the Member States will decide on the rates of assistance to be applied. 

Where a large project with an eligible cost of at least EUR 50 million is to be supported, the Commission will also be involved in the decision on the rate of assistance. According to Article 26 (3) of the General Regulation, the Commission will be able to amend the level of Community assistance proposed by the Member State. 

b)
In the case of the Cohesion Fund, the Commission adopts the projects and the rate of assistance in cooperation with the Member State.

c)
In the case of the pre-accession instrument ISPA, the Commission will adopt the projects and the rate of assistance following an opinion of the management committee.

ANNEX 3

The Community Legislative Framework for the Polluter Pays Principle

1.
General Framework
The Polluter Pays Principle is one of the basic principles of Community environmental policy and applies across the board through the European territory. It figured in the first Community environmental action programme (1973), was the subject of a 1975 Council Recommendation, was developed in the context of state-aids from the late 1970s on, and first appeared in the Treaty in 1987 with the adoption of the Single European Act
. Article 174 paragraph 2 of the EC Treaty now provides that Community policy on the environment shall be based on …the principles… that the polluter should pay.

The Council Recommendation 75/436/Euratom, ECSC, EEC regarding cost allocation and action by public authorities on environmental matters was a starting  point  for the creation of a legal basis for the Polluter Pays Principle. It recommends that Member States conform to principles and rules contained in an accompanying Commission communication.  

Key elements of the 1975 communication

· The definition of "polluter" refers to those causing direct or indirect environmental damage.   This indicates that the concept requires more than the discharge or emission of pollutants.

· Standards and charges or a combination of these are identified as the major instruments of action.  

· Charges are stated to have two functions (incentive and redistribution), and it is stated that polluters will be obliged to bear "the charges".  

· A number of exceptions to the Polluter Pays Principle are set out (heavy short-term costs; regional and other aids - provided State aid rules are respected).

· A number of forms of financial assistance are stated not to be contrary to the Principle (contributions to local authorities to construct or operate environmental infrastructure, the cost of which could not be wholly covered in the short term from the charges paid by polluters using them; compensation for particularly heavy costs for exceptional degree of environmental cleanliness).

2.
Specific Provisions
Since the 1975 Council Recommendation the development of a Community legislative framework for application of the principle has been limited. However the Commission has put forward a number of policy documents related to the application of the Principle and there are currently several Commission legislative proposals especially  in the areas of environment and transport that if adopted would widen the scope.
Environment

Article 15 of Directive 75/442/EEC (as amended) on waste management requires Member States to have in place a system of charges for waste disposal:

‘In accordance with the polluter pays principle, the cost of disposing of waste must be borne by:

· the holder who has waste handled by a waste collector or by an undertaking as referred to in Article 9 and/or

· the previous holders or the producer of the product from which the waste came’

In relation to water, the proposed Water Policy Framework Directive on which the Council reached a common position (9085/99-30.07.1999), makes reference to water charges and should, once fully implemented in the Member States, create a legal basis for charges covering pollution costs. Article 9(1) of the common position (…) states:

‘Member States shall take account of the principle of recovery of the costs of water services, including environmental and resource costs, having regard to the economic analysis conducted according to Annex IIIa, an in accordance in particular with the polluter pays principle. Member States may in doing so have regard to the social, environmental and economic effects of recovery as well as the geographic and climatic conditions of the region or regions affected’

[For several years the Commission has been considering an EC framework to address the problem of Environmental Liability and will shortly be presenting a White Paper on the subject. Environmental liability is the way and the means of making major polluters repair the damage that they have caused, or to pay for those repairs]. 

Transport

The Commission recently presented a White Paper (COM(1998) 466) entitled ‘Fair Payment for Infrastructure Use’ as one of the follow ups to the 1995 Green Paper “Towards fair and efficient pricing in transport”. It  aims to set an overall framework for transport infrastructure charging  and a timetable for action. The underlying principles for the Community approach are that the user should pay for use of infrastructure and that charges should be related to marginal social costs. These are variable costs that reflect the cost of an extra vehicle using the infrastructure including ‘external costs’ such as congestion, pollution and accidents. The White Paper proposes a phased approach for the establishment of a framework for charging over 1998-2004. 
Short term priorities of the White Paper concern the development of methodologies (together with Member States) for the measurement of marginal costs and swift  adoption of the existing Commission proposals on charging. These include the revision of the ‘Eurovignette’ Directive 93/89 (COM(1996)331) on charging for the use of road infrastructure on which the Council has just reached a common position  and which introduces the concept that road charges may be differentiated according to environmental criteria. Proposals for other modes include the railway infrastructure charging proposal (COM(1998)480) and the airports charging proposal (COM(1997)154) and a proposed Directive on port reception facilities for ship-generated waste and cargo residues (COM(1998)452), which requires ports to provide facilities for ships to deliver their wastes and residues. The proposal requires the implementation of a fee system, which will recover from ships calling at ports a substantial contribution towards the operation of the facilities and disposal of the wastes and residues.

Other plans include the revision of Regulation 1107/70 on the granting of aid to transport. It is planned to allow aid to compensate for unpaid external environmental costs in other competing modes, in the absence of transport sector-wide charges to internalise external costs, in line with the principles in the White Paper. Second, the Trans-European Network-Transport guidelines are to be revised, and the use of Strategic Environmental Assessment (SEA) is likely to be a key feature. Finally, in the medium term, a directive on port infrastructure charging is also planned, making charges related to both infrastructure and external costs.

Energy

An overall legal framework for the Polluter Pays Principle in energy policy does not exist at the EC level, although in the recent decision on the revision of 5th Environmental Action Programme the Community is committed to encouraging the internalisation of  external costs of energy production and consumption (Article 2 (3) a of Decision 2179/98/EC).  Recent Commission Communications on ‘Strengthening environmental integration within Community Energy Policy’(COM(1998)571) and ‘Energy Efficiency in the European Community – towards a strategy for the rational use of energy’ (COM(1998)246) advocate that infrastructure charges should normally reflect marginal costs at the point of use and that the external costs of energy production and consumption should be internalised through appropriate combinations of taxes and charges.

� 	Art.29(1) c of Council Regulation (EC)1260/1999 laying down general provisions on the Structural Funds,  Article 7(1) of Council Regulation (EC) 1264/1999 amending Regulation (EC) No 1164/94 establishing a Cohesion Fund, Art 6 (2) c of the Council Regulation establishing an Instrument for Structural Policies for Pre-Accession 1267/1999. In addition article 26 of the Regulation laying down general provisions on the Structural Funds, requires for the approval of large projects, information to be provided to allow an evaluation to be made on the implementation of the Principle. 


� 	The exceptions include heavy short-term costs; regional and other aids - provided State aid rules are respected. In addition a number of forms of financial assistance are stated not to be contrary to the Principle: contributions to local authorities to construct or operate environmental infrastructure, the cost of which could not be wholly covered in the short term from the charges paid by polluters using them; compensation for particularly heavy costs for exceptional degree of environmental cleanliness. 


�	These are infrastructures which fall within the definitions of trans-European Networks as identified in the guidelines adopted by Decisions 1692/96/EC of the European Parliament and Council of 23 July 1996 on Community guidelines for the development of the trans-European transport network (OJ L 228 of 9.9.1996, p. 1), and 1254/96/EC of the European Parliament and Council of 5 June 1996 laying down a series of guidelines for the trans-European energy networks (OJ L 161 of 29.6.1996).


� 	These are infrastructure falling under Council Directive 88/609/EEC of 24 November 1988 on the limitation of emissions of certain pollutants into the air from large combustion plants (OJ L 336 of 7.12.1988)


� 	Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on  the environment, as amended by Council Directive 97/11/EC of 3 March 1997


� 	Polluter pays principle charges are understood to mean financial impositions on service beneficiaries that are


(i) dedicated to meeting the cost of  providing those services and


(ii) directly and proportionately linked to the level of real consumption


�  	Here depreciation costs mean that the charges should be high enough to generate sufficient funds to pay for the replacement of the infrastructure at the end of its normal working life


� 	This includes a situation where an entire category of major service beneficiary is exempted from charges.


�	As defined in detail in the annexes to Directive 85/337 (except water services, which are defined in the proposed Water Policy Framework Directive)


�	These are infrastructure falling within the definition of trans-European Networks as identified in the guidelines adopted by Decisions 1692/96/EC of the European Parliament and Council of 23 July 1996 on Community guidelines for the development of the trans-European transport network (OJ L 228 of 9.9.1996, p. 1)


�	These are infrastructure falling within the definition of trans-European Networks as identified in the guidelines adopted by Decisions 1254/96/EC of the European Parliament and Council of 5 June 1996 on Community guidelines for the development of the trans-European network in the energy sector (OJ L 161 of 29.6.1996) and under Council Directive 88/609/EEC of 24 November 1988 on the limitation of emissions of certain pollutants into the air from large combustion plants (OJ L336 of 7.12.1988).


� 	The Single European Act refers to the Polluter Pays Principle  as one of the principles on which environmental policy is based.   The Maastricht Treaty introduced a further reference to the Principle in Article 175.5 which relates to the possibility of the Cohesion Fund financing Community environmental policy measures under the Cohesion Fund.  This possibility is said to be without prejudice to the principle that the polluter should pay.
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