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As a result of a consultation process that has been going on in parallel with the meetings of the Structural Actions Working Party under the Dutch presidency, a set of technical non-papers has been agreed at the level of SAWP delegations from a number of new cohesion countries. The countries involved in the process are: the Czech Republic, Hungary, Latvia, Lithuania, Malta, Poland, the Slovak Republic and Slovenia. 

Delegations are aware of significance of the new Cohesion Policy of the European Union that is executed by interventions of the Structural Funds and the Cohesion Fund. The implementation of this policy is embedded in a series of regulations that determine the framework for the utilisation of the Funds. 

This is the first time that the Member States in question take part in the debate on structural policy regulations from the very beginning. Their full participation in the negotiations shows the true interest of the cohesion countries to help create a simplified, flexible, effective and efficient system for use of  resources allocated for structural operations. The undersigned delegations  acknowledge the key importance of the negotiations on the programming period 2007 – 2013 and the need for their smoothest possible progress  as well as successful conclusion for all EU Member States. It is of crucial importance that the programmes to be co-funded by the Structural and Cohesion Funds can be started in all beneficiary countries in January 2007.

The proposals for the new regulations are built on ideas presented in the Third report on social and economic cohesion of the Union. The Delegations warmly welcome these proposals and consider them as a good negotiation basis. Nevertheless, the Third Cohesion Report stated that the paramount goal of the new Structural Policy is to help economically lagging behind regions of the EU to bridge their development gap. Despite of that the delegations have concerns whether the proposed regulations will be able to adequately reflect all new challenges resulting from the new disparities of the EU enlargement. Our main goal is to develop the regulatory framework for the EU’s cohesion policy that will address specificities of both old and new EU Member States. 

The non-papers prepared cover the issues of key interest for most new cohesion countries and summarise their common positions in a number of areas. The major goal of the proposed draft regulations is to set up the rules which will allow using the EU resources in the most efficient way. Most of the European Commission’s proposals adequately address this objective, however the delegations believe that for some technical issues it is possible to find solutions that can better contribute to achieving the objectives set. 

The Non-papers supported by the delegations are presented below: 

· Maximum level of Community co-financing for cohesion countries 

· Mono-fund and cross financing approach

· Decommitment/n+2 for the Cohesion Fund

· Eligibility period for major projects

· Durability of operations/delocalisation

· Eligibility rules on VAT.

non-paper 

Maximum level of Community co-financing 

for cohesion countries
The European Commission’s proposal provides for many specific arrangements based on geographic criteria concerning higher maximum rate of Community co-financing mostly in the EU-15. The areas concerned are: the outermost regions (possibility of increase of Community co-financing rate up to 85% as indicated in art. 51.4 of draft general regulation), as well as some islands, mountain areas, sparsely populated areas and the areas which were and no longer are external border of the Community on 30 April 2004 (possibility of increase by 5% points as indicated in art. 52.1.b of draft general regulation). 

At the same time the proposal of the European Commission (art. 51.3) provides for the increase of maximum Community co-financing rate for cohesion countries up to 80% only in exceptional and duly justified cases for which no criteria have been defined. 

This proposal seems to neglect the specificity of the EU-10 (lower level of socio-economic development and bigger convergence gap, significant needs in terms of basic infrastructure), while granting privileged treatment to various geographically handicapped areas. The proposals do not find adequate and sufficient justification in the light of economic, social and territorial objectives of the cohesion policy. 

With regards to the need for appropriate treatment of all Member States, the criteria for higher Community contribution rate shall be clearly and objectively defined taking into account the key cohesion policy goals. Bearing in mind that EU-10 constitute the poorest areas of the European Union with substantial structural problems, a Community co-financing rate up to 85% for cohesion countries
 should be treated as a general rule and not an exception in order to better respond to the challenges of the EU enlargements. 

Non-Paper

mono-fund and cross financing

The current proposal of the European Commission for the 2007-13 programming period states that all OPs should be mono-fund i.e. be financed by one single Fund. The only exception to this rule would be OPs financing environment and transport where the Cohesion Fund and the ERDF could be used simultaneously.

Since simplification is to be a major feature of the new proposals, the Commission also suggests reducing the current number of OPs and thus saving on bureaucracy. This would be complemented by a more flexible approach regarding the content of OPs.

The delegations clearly support the Commission’s objective of simplification. The mono-fund proposal, however, seems, in many respect to complicate, rather than simplify matters. Above all, it does not appear to take sufficient account of the development needs of cohesion countries in e.g. training, education or health, where investments into human capital and infrastructural measures are equally indispensable.

Likely consequence of a mono-fund approach would be to increase the number of OPs by “disintegrating”/splitting the current OPs funded by two or more Funds.

This would also limit the synergy between ERDF and ESF actions thus affecting effectiveness of the EU structural action. The fact that both types of actions contributing to the same objectives are managed by the same entity seems actually to be positive and is likely to ensure a better integration of actions. 

The solution put forward by the Commission to deal with this problem is cross-financing i.e. to allow each Structural Fund within certain limits to finance the type of actions usually funded by the other Fund. According to the present proposal the flexibility for cross-financing has a ceiling of 5% as a general rule meaning that each Fund in each OP can fund up to 5% of its budget actions that usually fall under the scope of the other Fund. In the light of the mono-fund approach, however, this level seems to be insufficient. Furthermore the proposal will also lead to misunderstanding and confusion amongst applicants, as well as duplication.

The possible multiplication of OPs – especially in the light of an eventual introduction of regional operational programmes – or the setting up OPs with several priority axes to compensate for the more fragmented programming method resulting from the mono-fund approach mean more administration. This has to be financed by the Member State, not to mention the increased difficulty of co-ordinating related ERDF and ESF interventions.

With regard to the above mentioned, if there should indeed be a shift from the multi-fund to mono-fund approach, this can be done without detrimental effect on efficiency and administrative burden so as the maximum cross-financing level is increased up to at least 25%.
Non-Paper 

decommitment /N+2/ 

One of the key points of implementation in cohesion policy is the application of the N+2 rule. While recent achievements in the area of financial discipline should not be compromised, some adverse affects of the N+2 rule should also be recognised and alleviated. The undersigned delegations strongly believe that the relationship between the quality of delivery of projects and the timely implementation of programmes should be equally taken into consideration. 

Present situation:

The Commission automatically decommits any part of a commitment which has not been settled by the payment on account or for which it has not received an acceptable payment application, by the end of the second year following the year of commitment or, where appropriate and for the amounts concerned, following the date of a subsequent Commission decision necessary in order to authorise a measure or an operation or by the end of the deadline for the transmission of the final report.

2007-13:


According to the Commission’s proposal the system of payments (advances and reimbursement) as well as the essential principle of automatic de-commitment (the N+2 rule) would be maintained and also extended over the Cohesion Fund. The Commission has partly acknowledged problems associated with such a change since it has proposed higher advance payments and special treatment of major projects in respect of the N+2. 

Nevertheless the undersigned delegations believe that the introduction of the N+2 rule regarding the Cohesion Fund is a major restriction which can cause serious deficiencies in both planning and implementation .

A detailed calculation or analysis on the effects of the introduction of the N+2 rule for OPs that mostly contain large scale infrastructure projects has not been put forward. In such OPs, project preparation as well as implementation usually take considerably longer. According to our experience - based on experience gained with ISPA and CF-supported transport and environmental infrastructure projects, it would be strongly desirable to maintain, with respect to the end date of interventions, a system more flexible than the one proposed by the new draft regulations.

Another reason for a more flexible approach is that the first years of implementation of an OP usually correspond to limited progress. It is often the third year only that the implementation of an OP gains momentum. The period between the approval of the project application and the actual implementation of infrastructure projects and especially large infrastructure projects takes a long time.  This makes it obvious that the introduction of the N+2 rule to the Cohesion Fund is not well grounded – primarily due to technical reasons. This problem would be particularly accentuated in the first few years of the new financial perspective.

The principle objective of setting up the Cohesion Fund was to contribute to the financing of large scale investments in those Member States, which needed help in achieving the criteria for the Economic and Monetary Union so that they could form an optimum currency area. Consequently, as all of the new Member States want to join EMU the undersigned delegations propose retaining the current ruling.

Proposal:

The undersigned delegations believe that the rigidity of the N+2 rule experienced in the present period should be alleviated. Consequently the application of the N+2 rule for the Cohesion Fund cannot at any case be accepted, however the present rules regarding the Cohesion Fund should be further applied.  
Non-Paper

Eligibility period
The new rules regarding eligibility dates are more restrictive than those in the current period. The main modifications proposed by the Commission are as follows:

· only expenditure incurred and paid between 1.1.07 and 31.12.15 is eligible for SF or CF co-financing (the date of OP submission becomes irrelevant for that purpose);

· for major projects (whose investment cost is above 25 million euro in the environment sector and above 50 million euro in all the others) eligibility of expenditure starts only when the application is received by the Commission (as currently applied for the CF but not for ERDF).

This latter provision for major projects does not seem to be coherent. It means that although the Cohesion Fund adopts the ERDF programming principle, both funds should from 2007 onwards accept an eligibility rule inspired by the CF and set on a project by project basis.

In the light of the parallel proposals regarding the n+2 rule it is of crucial importance to ensure that a significant set of projects and actions will be ready for implementation at the beginning of 2007 (or even at end of 2006). This requires a major financial efforts on the part of the member states which will be not co-financed later. 

Apart from having long incubation periods, large scale infrastructure investments are quite expensive to prepare. As experience shows, the financial input required may be as high as 5 to 10% of the project’s actual investment value. The current proposals for the new regulations offer no solution to overcome this problem.

In light of the above mentioned, we strongly believe that the current ruling in the draft regulations should be modified in a way that project preparation costs for major projects are regarded as eligible expenditure. In any other case major projects are discriminated against, since a number of studies and project designs have to be prepared before these projects can be implemented.  

This may lead to poor results in project preparation as well as failing to keep the N+2 rule thus losing substantial resources mainly from the Cohesion Fund. That danger must be averted.

Proposal:

We propose that the current rule, in force since 1988, should be maintained and the eligibility period for all – large and smaller - projects should start with the presentation of the OP to the Commission, if it precedes 1st January 2007 as this is very important for project preparation and performance of the OP implementation.

non-paper 

Durability of operations/Delocalisation 
According to the European Commission’s proposal the Member State or managing authority shall ensure that an operation retains the contribution from the Funds only if that operation does not undergo a substantial modification within seven years of the date of the financing decision of the competent national authorities or the Managing Authority.

According to the provisions of Article 56 of the draft Regulation laying down general provisions on the European Regional Development Fund, the European Social Fund and the Cohesion Fund a substantial modification occurs in the following cases:

· When it either affects the nature of an operation or its implementation conditions or gives to a firm or public body an undue advantage,

· When it results either from a change in the nature of ownership of an item of infrastructure or the cessation of a productive activity.
Firstly, there is no justification for extending the 5 years period for durability of operations, which is valid in the programming period 2000-2006, to 7 years proposed in the draft Regulation. Therefore we would oppose the extension of this period.
The definition of “substantial modification of an operation” remains vague and gives very broad scope for interpretation. Already in the programming period 2000-2006 Member States are meeting problems with application of this provision, when it has to be assessed on case by case basis. Particularly, the term “change in the nature of ownership”, which is used to explain one of the cases of a substantial modification, needs to be defined or clarified. 

Paragraph 4 of Article 56 seems to put a particular stress on the notification of such a modification which takes form of a delocalisation of a productive activity within a Member State or toward another Member State. We also question the real added value of the provision for the European Commission to inform the other Member States on the fact of any such modification.

The approach proposed under Paragraph 4 of Article 56 works against the basic principles of the common market. Available sources of information do not offer any data on the existing cases of such behaviour, which makes it impossible to assess any practical effects of such provision. 

non paper

Eligibility rules on Vat 

In light of the discussions on the cohesion policy reform, the undersigned delegations would like to draw particular attention to the Commission proposal for changing the eligibility rules on VAT as they would be significantly less favourable than the current ones. 

Under the current eligibility provisions non-reimbursable VAT is eligible for financing from the Structural Funds and the Cohesion Fund. Under Rule No 7 of the Commission Regulation No 448/2004 VAT, which is not recoverable by the final beneficiary or individual recipient by virtue of the application of specific national rules, could constitute eligible expenditure for Structural Funds support. A similar provision is applied for the Cohesion Fund as laid down in Commission Regulation No 16/2003. 

In the draft new regulations VAT is ineligible for financing from the ERDF and the Cohesion Fund in all cases, notwithstanding, whether it is reimbursable or not, whereas the provisions on eligibility of VAT for financing from the ESF remain unchanged. The reason for this apparent incoherence have not been thoroughly explained by the Commission. 

From the point of view of a non-taxable beneficiary, VAT is a part of the price charged for goods or services and therefore is treated in the same way as other ordinary costs. Consequently, if the new eligibility rules on VAT enter into force, the actual support rate would be reduced by the VAT rate applied, which effectively means that the level of national co-financing would increase, while at the same time the Commission questions the ability to absorb more than 4 % of GDP by a Member State because of the difficulties to come up with sufficient national resources. Municipalities would be the ones to mostly bear this negative outcome but in fact all final beneficiaries will suffer from it and the result is less public investment and lower economic growth rates.

It is hard to understand why when ten new Member States join the EU with relatively less capacity to raise public matching funds the Commission proposes to change traditional rules – in force for decades – leading to the reduction of their absorption capacity. It is clear that such a step could only be acceptable if it was accompanied by an increase of the rates of assistance – this would be the only way to give to the new Member States the treatment all the others have experienced since the creation of the Funds.

Taking into account the foregoing, the Delegations’ position is to maintain the current rules on eligibility of VAT for the next programming period. The eligibility conditions should not be made less favourable while the development disparities in the EU are increasing. The VAT, which is non-reimbursable should therefore remain eligible for the ERDF and the Cohesion Fund contributions as for the European Social Fund. It is very important that the rules for all the Funds are the same. 

�  Member states covered by the Cohesion Fund
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